An independent association of
Equitable Lile Members & Policy-Holders
funded by subscription

Equitable Members Action Group Ltd
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Sir John Chadwick
One Essex Court
Temple

London EC4Y SAR

27th October, 2009
Dear Sir John,

Having prepared a draft response to your interim report, we
consider it only sensible to complete it after we have had the
opportunity to study your revised instructions and the Treasury's
skeleton submission to the Court.

Assuming completion of the Judicial Review on 18th November we
therefore aim to submit our response by 25th November.

We ftrustthat you agree and hope that you will extend your
deadline accordingly.

Yours sincerely,

Paul Braithwaite
General Secretary
EMAG Ltd

Fyuitable Menmbers Action Geoup Linmied. oo company himiced by goanantee, sumber 3471535 registered inthe TR
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! "#H#$

%&'




Prom: The Right Doncurable Sic John Chadwick

Paul Braithwaite 30 October 2009
General Sccrctary

Equitahle Members Action Group Ltd

42 Bartholomew Villas

Kentish Town

London

NW5 2LL

Dear Mr Braithwaite
Equitable Life
Thank you for your letter of 27 Octoher 2009.

Although | invited responses to my Interim Report by 2 October 2009 - later
extended to 27 October 2009 to enable those who wished to make representations
to have the opportunity to study the judgment in the judicial review proceedings -
those dates should not be seen as “deadlines”, in the sense of seeking to impose a
time limit which precludes any later response. Rather, my intention in seeking
responscs by a stated date is to set a framework for the orderly progress of my
work; so that, from that date, | am able to move forward in the knowledge that 1 am
likely to have had heard from all those who do wish to make representations to me
in response to the invitation.

The stated date {27 October 2009) having passed, | now need to move forward to a
detailed consideration ol the representations which 1 have received. 1 am sure that
EMAG would not wish me to suspend progress to await further representations. It
would not be sensible for me, formally, to “extend the deadline” as you request.

But it is unnecessary for me to do so. | will take account of whatever
representations are made to me, whenever received; in so far as | can sensibly do
so having regard to the point which I have reached in the progress of my work at
the time when they are received. In particular, ] would expect to be able to take full
account of whatever representations EMAG wishes to make to me in response to
my interim report if those representations are received by 25 November 2009.
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That said, | note from your letter that EMAG has already prepared a draft response
to my interim report. If you were to send me a copy of that draft in advance of 25
November 2009 - albeit on a provisional basis and not for publication - 1 have no
doubt that it would assist the progress of my work. 1 could begin to give
consideration ta the representations which EMAG will make formally at a later
date. May | ask that serious consideration be given to that course.

Yours sincerely
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An independent assaciotion of
Equitable Lile Members & Policy-Holders
funded by subscription

Equitable Members Action Group Lid

et e Y oL wwweemag.org.uk

Sir John Chadwick
One Essex Court
London EC4Y 9AR 17" November, 2009

Dear Sir John,
I acknowledge receipt of your letter of 30th October.

By now, a month after the Judicial Review Judgement, we had
expected to have seen the Treasury's revised remit to you in
advance of the Court hearing set down for tomorrow. However,
we learned for the first time on Friday 13th November that the
changed Terms of Reference will be in the form of a Command
Paper which cannot be laid before Parliament until after the
Queens Speech. In consequence we have reluctantly agreed to
deferring the hearing until 2" December.

Procrastination by The Treasury has gone on far longer than we
anticipated and the EMAG board has concluded we should not
delay any longer before informing you of EMAG's views to help
you in your task.

| attach a paper that EMAG has commissioned and developed with
Burgess Hodgson: “Principles of compensation for Equitable
Life sufferers”. The principles in the first section arise from our
representations made to the Parliamentary Ombudsman in May
2008 - see Schedule A. In Schedule B we set out responses
relating to your August Interim Report. Finally, in Schedule C,

we comment on other matters in your Interim Report.

We suggest an early meeting with yourself and your actuarial
advisers, Towers Perrin.

Yours sincerely,

Paul Braithwaite
General Secretary of EMAG Ltd

Fquitahle Membues Action CGroup Limited, 3 company limited by guarantee, number 5471538 pegistered mothe UK.
Registered address Camburgh Howse, 27 Noew Dover Road, Canterbun €777 210N
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Principles of
compensation for
Equitable Life sufferers

Report prepared by Burgess Hodgson for EMAG Limited

EMAG Limited 17 November 2009
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PRINCIPLES OF COMPENSATION FOR EQUITABLE LIFE SUFFERERS
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PRINCIPLES OF COMPENSATION FOR EQUITABLE LIFE SUFFERERS

THE PARLIAMENTARY OMBUDSMAN'’S REPORT

The Parliamentary Ombudsman (“the PQO") recommended in July 2008 that the
Government should establish and fund a compensation scheme to provide
appropriate compensation. She went on to say that the aim of such a scheme should
be to put those people who have suffered loss back intc the position that they would
have been in had maladministration not occurred. She recommended that such loss
should be measured by comparison with investment elsewhere. She found that
maladministration leading to injustice had occurred in respect of Equitable Life's
regulatory returns for the years 1990 onwards. This set the start date for loss
calculation at July 1891, when the first misleading return was filed for publication.

In Command Paper 7538 published in January 2009 the Treasury sought fo
undermine the PO's Findings and recommendations in three ways:

a) It rejected various of the PQ’s Findings, which had the effect of
significantly delaying the start date for maladministration and hence
compensation.

b} It proposed a reduction of compensation based upon the attribution of
responsibility for some losses te Equitable Life and to other parties.

c) It proposed to limit relief to an "ex gratia payment scheme” for those
Equitable Life policyholders who have suffered a “disproportionate
impact”.

The Treasury appointed Sir John Chadwick to advise upon the exlent of relative
losses suffered by Equitable Life policyholders, upon the attribution of responsibility
to non-regulators and upon "disproportionate impact”.

Following the Judicial Review instigated by EMAG, the Court has held that the
Treasury's rejection of the relevant PQr's Findings was unlawful. The effect has been
to reinstate the PO’s start date for compensation.

EMAG continues its campaign for proper compensation and not an “ex gratia
payment scheme”. Compensation should benefit all policyholders who lost, not only
those who have suffered “disproportionate impact”.

THE CHADWICK PROCESS
The Parliamentary Ombudsman recommended:

a) an independent tribunal with three members - cone broadly representing the
interests of citizens and one representing those of the relevant public bodies, with an
independent chair

b) that such tribunal should operate in a transparent manner

¢) that its process should be simple, not imposing undue burdens on policyholders

d) that it should deliver the remedy as speedily as is possible

Such a tribunal would be answerable to Parliament.

Burgess Hodgson for EMAG Page 3
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PRINCIPLES OF COMPENSATION FOR EQUITABLE LIFE SUFFERERS

In its representation tc the Public Administration Select Committee of January 2009
EMAG said:

"The ‘Chadwick Process’ falls a very long way short of the transparent and
independent Tribunal recommended by the PO. Sir John Chadwick is a retired
Appeal Court Judge, but in this instance he is merely acting as an advisor 1o the
Treasury, itself found guilty, through its sub-contractor the FSA, of 5 counts of
maladministration. Sir John owes no duty to Parliament and reports privately to the
Treasury. He is not required to hear represeniations from interested parties.
Parliament has no control over the timing of his work.”

EMAG's views have nol changed and it will continue to campaign for the
establishment of the Tribunal recommended by the PO,

EVALUATION OF RELATIVE LOSS

Interpretation of PO’s Report

The Ombudsman’'s Report forms the basis for the evaluation of loss. Particularly as
regards matters of redress, it is a statement of broad principles aimed at securing
justice for those who have been wronged. In EMAG's view it should be interpreted in
a spirit of faimess with the benefit of any doubt given in favour of pclicyholders.
Treasury counsel's attempt to interpret the PO's Report in a legalistic and narrow
manner failed in Court: this should be regarded as a precedent.

Inclusion

For the avoidance of doubt, the PO did not differentiate between types of
policyhclders in respect of loss evaluation: she made no attempt to categorise
policyhclders whatsoever. Although Equitable Life specialised in pension policies,
the losses incurred by the holders of all types of with profits policles are to be
included in loss evaluation, including life. endowment and investment policies. The
Ombudsman specifically included the policies of those who are resident overseas.
Also included are the policies of those who have died, those who have removed their
investment frem Equitable Life and those whose policies have been transferred to the
Prudential.

In EMAG's view, all with profit policies in existence during the period of
maladministration should be eligible for evaluation of loss.

Transparency

In full accord with the PO’'s recommendation for the conduct of the Tribunal, EMAG's
view is that it is vital that full details of whatever loss evaluation scheme is
constructed are made public promplly, so that Members of Parliament, policyholders
and their representatives can examine them. Furthermcre, upon payment, individual
loss calculations must be made available to policyholders in full. No information
should be used from ‘confidential sources' which might prevent this. Transparency is
the key factor.

Equitable Life policyholders have strong reasons to be very wary of the activities of

acluaries, especially those appointed and instructed by the Treasury and its
subcontractors. Indeed in Court there was judicial criticism of the conduct of such

Burgess Hodgson for EMAG Page 4
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PRINCIPLES OF COMPENSATION FOR EQUITABLE LIFE SUFFERERS

actuarial advisers and those instructing them. It is essential that all actuarial reports
used in the compensation process should be published promptly, together with the
relevant instruclions,

Methodology

In its estimates of aggregate relative loss submitted to the PO and to PASC, EMAG
ccmpared the results of representative premiums paid into Equitable Life over the
maladministration period found by the PO with the average published results of the
same premiums invested in competitor companies. This was our interpretation of the
"relative loss” doctrine recommended by the PO. In principle, the loss evaluation
methodology now proposed by Sir John Chadwick is identical to that used by EMAG.

Choice of Comparator - General

The selection of an appropriate comparator ar yardstick is essential in evaluating
relative loss. For practical reasons, EMAG's eslimates of loss used the average
published results of competitor companies. Now that detailed premium information
has been made available to Sir John. the selection of comparator can be refined.

As Sir John has been advised, the Society was unique. If its true financial position
had been exposed, then policyholders would have chosen to buy the policies offered
by competitors. The comparator should therefore be based upon the actual
published results of those companies, with whom policyholders would most likely
have invested. We would suggest a combination of the “top ten” with profit offices
(weighted by market share} in the markeiplace during the 1890s.

EMAG considers it inappropriate to fry to create an “Equitable Life Lookalike" as
cemparater, since none existed. We also consider that it would be inappropriate to
introduce an element of hindsight by selecting comparators based upon subsequent
performance.

Comparator — With Profits Annuities

As regards with profit annuities, our researches show that the average invesiment
was about £47.000. In EMAG's view, if those buying lifetime annuities with funds of
this order had purchased the products of competitor companies, then they would
have been sold conventional fixed annuities, not with profits anes.

Firstly, this is a matter of practicality. Only a handful of companies sold with-profits
annuities, whereas many sold conventional annuities.

Secondly, this is a matter of suitability. £47,000 would only purchase a small annual
income and for such investors the security of that income is of paramount
importance. If they had gone anywhere other than Equitable Life, then they would
almost certainly have been sold a conventional annuity upon these grounds. The
Financial Cmbudsman Service maintains a library of historical annuity rates fo
caleulate the compensation payable by those advisors who sell unduly sophisticated
products to such investors. In EMAG's view, for moslt with profits annuitants a
ccnventional annuity is the appropriate comparator.

As regards those with larger retirement funds (say) in excess of £250,000, we accept
that a with-profits annuity might have been a suitable investment. In such cases we
suggest, that because there were few companies that offered this product and for
practical purposes apart from Equitable there was only one company which

Burgess Hodgson for EMAG Page &
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PRINCIPLES OF COMPENSATION FOR EQUITABLE LIFE SUFFERERS

dominated the market, the with-profits annuity offered by the Prudential should be the
appropriate comparator,

Start Date

In estimating losses, EMAG used the FO's start date for maladministration of 1 July
1991, 8ir John Chadwick proposes to use 1 January 1990. Either is acceptable. The
vast majerity of Equitable Life sufferers paid their premiums during the 1990s and for
them the appropriate start date is the day when they paid their first with profits
premium to the Society. The start date chosen for loss evaluation is consequently
only of relevance to the minority who paid premiums before that date. We suggest
that they be treated as having paid & notional premium equivalent to the accumulated
value of the relevant policy upon that start date.

End Date

In estimating aggregate losses, EMAG selected an end date immediately following
the 16% policy value cut of 18" July 2001. which was backdated to 31 December
2000. This was a practical expedient in the absence cf detailed information upon the
numerous subsequent departures.

For the purposes of calculating relative loss in respect of policies which have ceased,
the date of that departure represents an appropriate end date. This includes those
who have, subsequent to the closure of the Society to new business, converted
pension policies into annuities and those that have died.

As regards continuing policies, in principle EMAG believes that the appropriate end
date should be as close as possible to the payment date of compensation. This is
vital for the computation of the losses of with profit annuitants. transferred 1o the
Prudential in 2007, a substantial part of whose losses are still in the future.

Exit Penalties

In assessing loss, the comparator proceeds should be based upon a contractual exit
i.e. without any penalties or charges of a notional nature. Many thousands of
Equitable Life policyholders took non-contractual exits after closure and thus
knowingly suffered various penalties. In the vast majority of such cases this action
was taken in recognition that Equitable Life could no longer operate as a with profit
office and to minimise their future losses. It would be quite inappropriate to assume
that z similar non-contractual exit would have been reguired if funds had been
invested in a comparator. In short, Equitable Life exit penalties should be included in
relative losses.

RELIANCE UPON RETURNS

EMAG represented to both the PO and PASC that it would be impractical and unfair
to base entitlement to compensation on the ability of individuals, many years after the
event, to prove reliance upon the Returns. Instead we suggested an appropriate
percentage deduction from all compensation. While accepting that this approach has
scme rough edges, il has the considerable advantage of enabling compensation to
be calculated mechanically, without input from individual policyholders, thus
considerably speeding up the process. We note that Sir Jehn seems to have adopted
our suggestion.

Burgess Hodgson for EMAG Page 6
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PRINCIPLES OF COMPENSATION FOR EQUITABLE LIFE SUFFERERS

Sir John suggests that no one percentage would be appropriate and that a series of
different percentages be applied to the losses in respect of premiums paid at different
times, to reflect the changing likelihood that that those premiums would have been
invested elsewhere. EMAG sees merit in this approach, but would comment that no
such deduction should be applied to premiums paid after 1 May 1999, when but for
flagrant maladministration by the FSA, the true awfulness of the Society's finances
would have been made public. This is of particular importance to thcse who invested
capital sums after that date. Furthermore any deduction made in respect of earlier
premiums should be separately quantified on both an individual and aggregate basis.

As regards suitable percentages, we suggest that Sir John takes note of the view
expressed by the PO in her 20™ August letter to him:
‘In essence the view expressed in my report is that. absent the serizl mal-
administration | had determined occurred from July 1991 onwards, no reasonable
investor would have joined or remained with Equitable Life throughout that periad
instead of going to ancther life insurance company”.

INTEREST

The PC in her publication 'Principles for Remedy’ requires simple interest to be
added at a reasonable rate from each end date of Ioss evaluation to the date of
payment. EMAG believes that because of the nature of the loss, the amounts
involved and the long Treasury-inspired delay. compound interest would be more
appropriate. EMAG suggests the rate of interest charged by HMRC on unpald taxes
or the rate charged by the Courts.

TAXATION

Sir John may be aware that the taxation of compensation is cne of the most complex
aspects of UK tax law. EMAG suggests that:

a) Losses should be calculated ignoring taxation.

b) Taxation should be estimated, where appropriate. and the loss should be reduced
by that notional charge to give the amount of compensation.

c¢) All compensation payments should be made free of tax.

d) An appropriate section should be included in a future Finance Act to eliminate the
risk that HMRC may not agree.

RESPONSIBILITY

EMAG generally supports the PO’s view that compensation should not be reduced by
the notional contributions of non-regulators to the loss. EMAG's counsel advised that
scme small deduction might be acceptable, but this would not be appropriate in
addition to deductions for "nen-disproportionate impact” or for "public purse
considerations”.

As regards the former auditors, Sir John should 1ake steps to ascertain the decision
of the Tribunal of the Joint Disciplinary Scheme from that body or the Financial
Services Authority even lhough it is, apparently, under appeal. If then he considers
that Ernst & Young were partially responsible, EMAG believes that the appropriate
acticn is for policyholders to be paid in full and for the Treasury to recover what it can
from Ernst & Young.

Burgess Hodgson for EMAG Page 7
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PRINCIPLES OF COMPENSATION FOR EQUITABLE LIFE SUFFERERS

DISPROPORTIONATE IMPACT

The concept of “disproportionate impact” is unclear to EMAG, especially as 'clarified’
by the statemenis of various Treasury ministers, but not as yet by Sir John. EMAG
reserves the right to comment as matters progress. It will continue to campaign for
proper compensation.

SCHEME ADMINISTRATION

The PO found the Treasury's subcontractors guilty of ‘outrageous’ conduct over an
extended period. The Courl found that Treasury ministers unlawfully rejected some
of the PO's Findings of Injustice. It would be inappropriate for the Treasury 1o
supervise or administer any scheme. In EMAG's view supervision should be the
responsibility of the PC's Tribunal and day-to-day work should be outsourced to an
organisation specialising in insurance policy administration.

SCHEDULES

Schedule A shows the compensation methodology EMAG suggested to the PO in
May 2008 and the PO’s response. It should be observed that the PO happily
countenanced EMAG's broad brush zpproach to the speedy distribution of
compensation. She did not envisage reviewing 30 million investment decisions by 2
million pecople, as misleadingly claimed by the Chief Secretary to the Treasury in
Parliament on 21 Qctaber 2009.

Schedule B shows EMAG's responses to the questions raised by Sir Jehn Chadwick
in his August 2009 paper.

Schedule C ¢comments upon some statlements contained in Sir John Chadwick’s
August 2009 paper.

Equitable Members Action Group
17 November 2009
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PRINCIPLES OF COMPENSATION FOR EQUITABLE LIFE SUFFERERS

SCHEDULE A - EXTRACT FROM EMAG'S REPRESENTATIONS TO THE PO
(submitted May 2008, see pages 378 and 379 of Part 1 of PO’s Report)

“Approach to Redress

It will be appreciated... that there are issues upon which it would be unreasonable to
expect policyholders to prove their individual case. e.g. whether they were influenced
by the returns and whether. if they had kncwn Equitable Life's true financial position,
they would have removed their investment or invested elsewhere.

It would also be unreasonable to inflict the sort of compensation scheme traditionally
applied by the FSA to mis-selling, which could take another 8 years, to paolicyholders
who are now in their 60s, 70s and 80s and who have already suffered 'outrageous’
treatment at the hands of the Treasury and the regulators.

The approach EMAG suggests to the PO is as follows:

1. Take the areas where she has found maladministration leading to injustice
and make 2 broad brush estimate of the total loss arising to policyholders at
16 July 2001.

2. Add an estimate of the ‘removal costs in respect of those that have
subsequently moved their funds elsewhere. This would include Market Value
Adjustments, other penalties and re-investment charges.

3. Apply a series of appropriate discounts for things like the proportion who were
not influenced by published data and those who would not have invested
elsewhere and apply those percentages to the total to arrive at a
compensation sub-total as at that date.

4. Add something for outrage and interest to the resulting sum to arrive at a
current compensation ‘pot’, which the Treasury should pay immediately to an
appropriate independent scheme adminisirator.

5. Distribute that compensation 'pot’ upon 2 policy by policy basis in accordance
with a sliding scale based upon values immediately before the big cut of the
16 July 2001.

The benefit of this approach is that cnce the compensation pot is agreed and
transferred to the scheme administrators, calculation could be handled mechanically
from the information held upon Equitable Life's computers, now in the possession of
Halifax Financial Services. The downside is a lack of sophistication to deal with all
possibilities.

EMAG sees it as vital for the fair treatment of Equitable Life policy holders as a whole
that compensation can be calculated, apportioned and distributed without undue
delay, even if it involves the acceptance of some rough edges to the calculations.”

The Ombudsman commented: "The principles that EMAG set ocut do not seem 1o me
to be controversial. If it is decided to establish a compensation scheme, given the
length of time thal it has taken to determine the relevant complaints and the history of
this case, it seems to me that it would be fair, just and reasonable for such a scheme
to operate independently, flexibly, openly, and speedily — and with the acceptance of
some rough edges’.”

Burgess Hodgson for EMAG Page 8
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1 Chadwick

EMAG’s Response

EMAG's comments are based upon the assumption that revised
instructions to Sir John Chadwick will be issued in the near future,

which are satisfactary to the Court; in short, ones that remcve the
Treasury's unlawful rejection of the PQ’s relevant Findings and reinstate the
PQ’s griginal start date for maladministration leading to injustice at July
1991,

As regards the two main features of the “flexible approach”;

In principle, the valuation methodology is identical to that used by EMAG in
its estimates of aggregate relative loss submitted to the PO and to PASC.
We compared the results of representative premiums paid into Equitable
Life over the maladministration period found by the PO with the average
published results of the same premiums invested in competitor companies.
This was our interpretation of the “relative loss” doctrine recommended by
the PO. This method of calculation should fall well within Sir John's
instructions, as amended following the Judicial Review.

EMAG represented to both the PO and PASC that it would be impractical
and unfair to base entitlement to compensaticn on the ability of individuals,
many years after the event, tc prove reliance upon the Returns. Instead we
suggested an appropriate percentage deduction from all compensation.
While accepting that this approach has some rough edges, it has the
considerahle advantage of enabling compensation to be calculated
mechanically, without input from individual pelicyholders, thus considerably
speeding up the process. We note that 5ir John seems to have adopted our
suggestion.
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